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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

Sessions Case No. 72 of 2015 
U/s 302/34 of IPC 

GR Case No. 293 of 2015.  
     State  
- Versus – 

1. Sri Kiran @ Tutu Gogoi @ Putu 
S/O Sri Kamal Gogoi, 
Vill –  Gormora 
PO -   Chariduar 
Dist.  Sonitpur(Assam) 
2. Sri Bulen Das 
S/O Sri Rabin Das 
Vill –  Tarajan, 
PO -   Chariduar 
Dist.  Sonitpur(Assam)  
3. Sri Krishna Tanti 
S/O Sri Lakhiram Tanti, 
Vill –  Gormora 
PO -   Chariduar 
Dist.  Sonitpur(Assam) 

                                               ………….. Accused persons. 
 

Present :     Sri A.K. Borah, AJS 
               Sessions Judge, 

                  Sonitpur, Tezpur.   
Appearance: 
 
For the State                   :     Sri H.P. Sedai, P.P. 
For the accused               :    Sri R.R. Kalita, Advocate.  
 
Date of evidence                :    01-06-2015,  01-07-2015, 
                                          30-07-2015,  31-08-2015, 
                                          30-09-2015,  23-12-2015, 
                                          25-02-2016 & 23-06-2016. 
                
  
Date of Argument              :      16-11- 2016  
 
Date of Judgment                  :      29-11- 2016 
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1.  In this case accused persons namely, Sri Bulen Das, Sri 

Krishna Tanti and Sri Kitan @ Tutu Gogoi @ Putu are put for trial for 

allegation of charge u/s 302/34 of the IPC.  

2.  The prosecution case, according to the FIR, in brief is that in 

the evening of 7.30 p.m. of 05-02-2015 the accused persons by 

consuming liquor badly assaulted the informant‟s elder brother 

Dhanpuna Koch near the ECO Camp of Jiabhoroli under Nameri 

Forest, but his brother somehow fled away from the place and 

informed the matter to his wife. It is also stated that the accused 

persons kicked on the stomach of his brother. As he suffering from 

severe pain he was admitted at Charduar Civil Hospital but the 

doctor‟s of the hospital declared him death. Hence, this prosecution 

case. Accordingly, Sir Hirakjyoti Koch filed the ejahar before the O/C 

Chariduar Police station on 07-02-2015         

3.  On receipt of the aforementioned FIR, the Officer-In-Charge of 

Charduar Police Station registered Charduar P.S. Case No. 14/15 u/s 

302/34 of IPC.  After completion of usual investigation, the O/C 

Charduar Police Station filed charge sheet, vide charge sheet No. 

22/15 dated 24-02-2015 u/s 302/34 of IPC against the accused 

persons namely, Sri Bulen Das, Sri Krishna Tanti and Sri Kitan @ Tutu 

Gogoi.  

4. On being appeared the accused persons before this Court, my 

learned predecessor-in-Court, after hearing both parties, framed 

charge u/s 302/34 of the IPC against the accused persons, Sri Bulen 

Das, Sri Krishna Tanti and Sri Kitan @ Tutu Gogoi. Particulars of the 

charge were read over, explained to the accused persons to which 

they pleaded not guilty and claimed to be tried.  

                       J   U  D  G  M  E  N  T 
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5.   To substantiate the case prosecution examined as many as 

thirteen numbers of witnesses. After completion of prosecution 

evidence, statements of the accused persons are recorded u/s 313 

Cr.P.C. All the allegations made against all the accused persons  and 

the evidence appears against the accused persions are put before 

them for their explanation where they denied the allegation and 

declined to adduce defence evidence.  

   

6.  I have also heard the argument put forward by the learned 

counsels of both sides.   

7. The point for decision in this case is that - 

(1) “Whether the accused persons, in 

furtherance of their common intention, 

on 05-02-2015 at about 7.30 p.m. at 

Jiabhoroli Camp near ECO Camp Nameri,  

under the Chariduar Police station caused 

death of Dhanpuna Koch by beating him 

as a result of which he died and thereby 

committed an offence punishable under 

section 302/34   of the IPC?   

 

Reasons, Decisions and reason for decision. 

8. To arrive at the judicial decision, let me appreciate the 

evidence on record. 

9. PW 1 Smt. Rina Koch stated before the court that she knows 

all the accused persons namely, Bulen, Krishna and Putul. Late 

Dhonpuna Koch was her husband. The incident occurred about four 

months ago. On 5th day of February, her husband went to work at 

Jiabhoroli Resort Camp at 5 p.m. At the time of going, he informed 
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her that he will not return on that day. At 3 a.m. in the night on that 

day, her husband came to their house and knocked at the door and 

she opened the door. He was holding his hand on the stomach, when 

she asked what happened he informed her that his stomach is paining 

and he is getting urge from vomiting. He also vomited, there was 

blood in his vomiting. On next day she enquired him what happened, 

however, he did not tell her anything. On that day i.e. on 6th February 

her husband remained in the house. On 7th day of February, her 

husband told her that he should be taken to hospital, he called his 

brother Nijan and informed him that he was beaten up by some 

people. Then she asked her husband about the incident. Her husband 

informed him that Bulen, Krishna and Putul have beaten him. Then 

she took him to Charduar hospital, however, her husband died on the 

way and doctor informed that he was brought dead.  

 Thereafter, she along with Hirakjyoti, Tankeswar Koch and 

some other relatives took the dead body of her husband to Charduar 

Police Station and orally informed the police about the incident. 

Thereafter, police conducted the inquest on the body of her husband 

vide Ext. 1 and Ext. 1(1) is her signature. Her brother-in-law Hirakjyoti 

Koch filed a written ejahar in the Police Station.     

      During cross-examiantion, PW 1 stated that she lived along 

with her husband and her daughter. About five years ago she was 

married to Dhonpuna. To reach his work place he had to cross a river. 

Most of the time, he stayed at his work place.  He returned home at 8 

/8.30 p.m.     

 She did not informed the names of the accused to the police 

as at that time she was knowing the name of one person i.e. Bulen, 

other two were not from our village.  

 Witness Tankeswar Koch is the paternal uncle of Dhanpuna 

Koch. Witness Pallabi Das is the wife of the elder brother of her 
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husband. House of Swapna Payeng is near the place of work of her 

husband. Swapna Payeng used to sell local made wine. Witness 

Junmoni Saikia is her father‟s elder sister‟s daughter. Witness Niranjan 

Bhuyan is cousin of her husband. Witness Someswar Borah is her 

father.    

         

10. PW 2 Sri Tankeswar Koch stated before the court that he 

knows all the accused persons namely, Bulen, Krishna and Putul. Late 

Dhonpuna Koch was his cousin.  The incident occurred at the time of 

“Magh Bihu”.  The wife of Dhanpuna Koch, Smti Rina Koch informed 

him that her husband is required to be taken to the Hospital and he 

should go their house. He was informed that accused Bulen, Putul and 

Krishna killed her husband on the day prior to that day. When they 

took Dhanpuna to the hospital they were informed that Danpuna was 

brought dead to the hospital. Thereafter, they went to Charduar 

Police Station along with the dead body. Police conducted inquest on 

the dead body of Dhanpuna and prepared Inquest report. Ext. 1 is the 

inquest report and Ext. 1(2) is his signature.        

      

 During cross-examination, PW 2 stated that he came to know 

about the incident when he was called by Rina Koch to take her 

husband to hospital. Police interrogated him on the day when he went 

to hospital. He stated before the police that Dhanpuna was his 

neighbor. He has not stated before police that on 05-02-2015 at 

about 7 p.m. in the house of Missing people at Uttar Dharikati there 

was an altercation during the drinking liquor.      

      

11. PW 3 Sri Hirakjyoti Koch stated before the court that he knows 

all the accused persons namely, Bulen, Krishna and Putu. Deceased 

Dhanpuna Koch was his brother-in-law. The incident occurred on 05-
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02-2015 at about 7.15 p.m. he came to know about the incident on 

06-02-2015 in the evening. Thereafter, he went to the house of 

Danpuna Koch. At that time Danpuna Koch was screaming in pain of 

stomach. He told him the names of present accused persons namely, 

Bulen, Krishna and Putu. Thereafter he went to the house of Bulen 

Das along with Someswar Borah and Nijan Koch. But he did not find 

Bulen in his house. Thereafter, he went to the house of Niranjan 

Bhuyan and found Bulen, Krishna and Putu. Someswar Borah asked 

the accused Bulen as to why they have assaulted his son and also told 

him that if his son had committed any fault, he could have been 

detained. Bulen told Someswar that it is good that his son is save, he 

would have killed him. Thereafter, all of them went away. On 07-02-

2015 Dhanpuna Das was brought to Charduar Hospital, however, the 

Doctor informed that he was brought dead to the hospital. Thereafter, 

along with the dead body they went to the Charduar Police station 

and lodged an FIR which was exhibited as Ext. 2 and Ext. 2(1) is his 

signature.    

 

  During cross-examination, PW 3 admitted that except Bulen, 

he did not know the other accused persons before the incident.  He 

came to know about the assault over Dhanpuna from the wife of 

Dhanpuna. When he reached the house of Dhanpuna he was 

screaming on bed and was not able to talk. He stated before police 

that when he asked Dhanpuna as to whether he was assaulted by 

Bulen, Krishna and Putu, he nodded his head in approval.  

   

 He also denied that he falsely stated that “Someswar Borah 

asked the accused Bulen as to why they have assaulted his son and 

also told him that if his son had committed any fault, he could have 
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been detained. Bulen told Someswar that it is good that his son is 

save, he would have killed him.” 

 He signed the FIR in the Police Station. The FIR was written by 

some person, whom he did not know. His house is at a distance of 9 

km. away from the house of Dhanpuna. To reach the camp Dhanpuna 

had to cross one small rivulet from his house. Dhanpuna was suffering 

from ailment but he had recovered. He denied that Dhanpuna 

suffered from TB and liver disease due to excessive drinking. He has 

not seen the actual incident.         

 

12.   PW 4 Sri Pradip Saikia stated that he knows accused persons 

namely, Bulen. Other two accused persons are not known to him.  He 

also knew deceased Dhanpuna Koch. The incident happened about 6 

months ago at about 9 p.m. At that time he was sleeping. There was 

a hue and cry in the house of Swapna. Then he along with his wife 

came out of his home. He saw Dhanpuna Koch was laying back side 

of his house and he told that he will die. Thereafter, he left the place. 

Later on, he came to know that he expired on the way to Chariduar 

Hospital. Swapna told him that the accused persons along with two 

boys of Gormara had beaten Dhanpuna.      

 

   In cross-examination, he stated that generally there is always 

some altercation in the house of Swapna as people used to liquor.  

Dhanpuna was lying near a place where he had dug a ditch. He has 

not seen anybody beating Dhanpuna. Police took his statement after 

two days. He denied that he has stated before police that when he 

along with his wife saw Dhanpuna lying and they moved his body and 

he was senseless. He has stated before police that „Swapna told me 

that the accused persons along with two boys of Gormara had beaten 

Dhanpuna.‟  He denied that Swapna did not told him that the accused 
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persons along with two boys of Gormara had beaten Dhanpuna and 

he has deposed falsely before the Court.   

    

13.   PW 5 Sri Pallabi Das stated before the court that she knows 

accused Bulen. Other two accused persons hails from Garmara but 

she did not know their names. On 05-02-2010, at about 9 p.m. when 

she was at home, she heard hue and cry in the house of Swapna 

Payeng. House of Swapna Payeng is situated at a distance of 50 

meter. He heard the voice of Junmoni Saikia shouted that             

“someone has killed”. Thereafter, she went to that place. On the next 

day she came to know from Junmoni Saikia and Swapna Payeng that 

Dhanpuna was beaten up last night. Later on she came to know that 

Dhanpuna died in the Charduar hospital on 07-02-2010.    

      

During cross-examination, PW 5 stated that she has not seen 

the accused persons earlier. Today she saw the accused persons for 

the first time. On the day of incident she had not seen Dhanpuna. She 

denied that that Junmoni Saikia did not tell her the name of the 

accused persons. In the house of Swapana Payeng there use to some 

kind of altercation daily.  

   

14.   PW 6 Smt. Swapna Payeng stated before the court that she 

knows accused Bulen. She saw other two accused persons first time 

on the date of the incident. She knew deceased Dhanpuna Koch.    On 

05-02-2015 at about 9 p.m. she was in her house. On that day, at 

about 7 p.m., Dhanpuna told her that he is going to his shop. The 

accused persons and two more other persons were smoking and “Jui 

Phuai” (warming near the fire) and they were talking regarding killing 

of Dhanpuna Koch. She came out of house and told them as she is 

staying alone in her house, do not fight here. Later on, she came to 
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know from an old person that Dhanpuna Koch was assaulted by Bulen 

and two other persons hailing from Gormara. After two days, she 

came to know that Dhanpuna Koch died. 

  During cross-examination, she stated that today she came to 

the Court along with Junmoni Saikia and Jayanta Koch. She has one 

daughter and one son and she take their care from the earning from 

her business. She used to sell country made liquor. She has not seen 

the altercation. Police has recorded her statement. She has not stated 

before police that she came to know that “I came to know from an old 

person that Dhanpuna Koch was assaulted by Bulen and two other 

persons hailing from Gormara.” 

 

 Other two persons were named Paban and Latu. Police did not 

ask her to identify the accused. She did not know other two accused 

persons before the incident. She has not seen the incident.   

 

16.   PW 7 Smt. Junmoni Saikia stated before the court that she 

knows accused Bulen. She did not the other two accused persons. 

She also knew deceased Dhanpuna Koch. On 05-02-2015, at about 9 

p.m. she went to sleep after taking dinner, however on hearing hue 

and cry outside, then they came out. Someone was shouting that “ he 

ought to have been killed”.  Then she saw that a person holding his 

abdomen fell in the back side of their house near a ditch dug by them 

for our septic tank. Then she along with her husband went near that 

person and turned his body and we came to know that he is 

Dhanpuna Koch. He told her that “I will not survive”.   

 After two days, she came to know that the accused persons 

had killed Dhanpuna. On next day, she went to the house of 

Dhanpuna Koch where he informed her that Bulen and two other 
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persons from Gormara have assaulted him. Next day she came to 

know that Dhanpuna expired.     

   During cross-examination, PW 7 stated that  deceased 

Danpuna is the son of sister-in-law of her mother. The distance 

between her house and Swapna‟s house is about 100 meters. In 

Swapna‟s house there used to regular hue and cry.  

 She did not know who uttered the words “he ought to have 

been killed”.    

 The ditch of septic tank is about 50 yards away from her 

house. If one has to go to the house of Dhanpuna from Swapna‟s 

house he needs not to come to back side of their house.  

 When she went out of her house, her husband Jonaram Saikia 

was along with her. When they came out there was nobody else along 

with Dhanpuna. Dhanpuna talked with her in a normal manner. Police 

took her statement after 2/3 days.  

  She has not stated before police that “on the next day, she 

went to the house of Dhanpuna Koch where he informed her that 

Bulen and two other persons from Gormara have assaulted him. Next 

day she came to know that Dhanpuna expired.”  

 Dhanpuna was suffering from some ailment therefore, his 

family members thought that the pain was due to that ailment.      

 

16. PW 9 Dr. Tilak Bhattacharjee, stated that on 07-02-2015 he 

was working as Sr. Medical & Health Officer at Kanaklata Civil 

Hospital, Tezpur and on that day he performed post-mortem 

examination at about 12.30  p.m. on the deadbody of Dhanpuna 

Koch, male, 32 years, S/O Moniram Koch  village  Uttar Dharikati, PS 

Chariduar, in reference to Chariduar PS GDE No. 131/15 dated 07-02-

15 (PS Case No. 14/15), on being escorted and identified by 
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Constable 442 Mridul Hazarika and relatives Tankeswar Koch and 

Deobar Gogoi and Rina Koch and found the following: 

External appearance. 

           A male dead body of an average built wearing light blue Jean 

pant, black T shirts and Ash colour socks. Blood stained fluid dribbling 

from left nostril. Eyes closed, Rigor mortis present. Old injury covered 

with blackish dark cast (more than one week over right iliac crest area 

of 1 cm x 1 cm. No other external injury seen. Scalp healthy. On 

dissection blood clot seen on right frontally muscles.  

 Peritoneal cavity is full of yellow colour fluid mixed with fecal 

matter. Greater omentum congested.  Whole small intestine 

congested, edematous wall in some part serus cover is lost, 1 cm x 1 

cm perforation of ilium with averted margin. Whole large intestine 

congested with edematous wall.  

 Liver healthy but pale in colour. Other organs are healthy.   He 

opined that the injuries found on the deadbody are antemortem in 

nature. The cause of death is septicemia following peritonitis as a 

result of intestinal perforation.   

 Perforation may be caused due to injury on the abdomen with 

blunt weapon.        

  Ext. 3 is the Post-mortem report and Ext. 3(1) is his signature 

and Ext. 3(2) is the signature of Joint Director of Health Services, 

Sonitpur, Tezpur which he knows.     

 During cross-examination, the Doctor stated that the injury 

may be 8 to 9 days old. The external injury may be one week prior to 

the date of post mortem examination.  

 

17. PW 10 Sri Someswar Borah stated that he knows the accused 

Bulen. He did not know other accused persons. Dhanpona Koch was 

his son-in-law. The incident occurred about 10 months ago. On the 
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day of the incident he was at home. His son-in-law, Dhanpona Koch 

used to work at Eco Camp. On the day of the incident at about 1 AM 

at night he came to his house and he told him that he is going to his 

house. On the next day in the evening the brother of Dhanpona Koch 

Nizan Koch came to his house and told that Dhanpona has beaten by 

up by Bulen. Nizan also told him that the accused persons had beaten 

up Dhanpona on the previous night on the back side of Nameri 

inspection bunglow. Thereafter he went to the house of Niranjan 

Bhuyan. He was accompanied by Nizan Koch and Hirak Jyoti Koch.  In 

the house of Niranjan Koch he met all the three accused persons 

including Bulen. He asked them why they had beaten up Dhanpona 

Koch, he also told them if Dhanpona has committed some mistake he 

ought to have been tied up. He also called them to his   house for 

discussion, they did not turn up. The accused told him that 

Dhanpoana used bad language to them and they have beaten up 

Dhanpona. On the way back to his house he came to know that 

Dhanpona was taken to Chariduar hospital and he has expired.  

 

  During cross-examination, PW 9 stated that there was a river 

in between the house of Dhanpona and his house. Eco camp is the 

eastern side of the Dhanpona‟s house. Eco camp is 1 KM away from 

his house. On the way back from the ECO camp first there is a house 

of Dhanpona and thereafter crossing the river, his house is there. On 

the day before the incident when Dhanpona came to his house he 

took rest for some time. He did not get up from the bed on that day. 

From itself he asked Dhanpona as to whether something is happened. 

On this he did not utter any word and came back to his house. On the 

next day he met Nizan at 2 PM. He was interrogated by the police 

after 4-5 days of the incident.  
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18.  PW 10 Sri Paban Bhuyan has stated that he has cycle repairing 

shop at Hatikhet. He knows the accused persons namely Bulen Das, 

Krishna and Tutu. The incident occurred on 07.02.2015. At about 8 

PM he went to the house of Sapna Payeng along with Latu Das to 

have country liquor. When we were taking liquor the accused persons 

also came there and they also started taking liquor. At that time 

Dhanpona came to that place in an inebriated condition and started 

used bad language to the accused persons.  Later on we left that 

place.  Later on we came to know there was an altercation. After the 

three days of the incident he came to know that Dhanpona Das has 

expired. Police took his statement. 

    

  He denied that he has stated before police that when 

Dhanpona used bad words accused Bulen Koch by using force threw 

Dhanpona Koch near the tree and he was thereafter assaulted by 

Putul and Krishna beat him up. He has also stated before police that 

later on Bulen by yelling that let him finish him (Dhanpuna) went 

ahead to beat Dhanpona, Dhanpona fled away therefrom. he did not 

know what work Dhanpona Koch used to do. Gormara is about 8-9 

away from the place of occurrence. He came to know about the 

accused persons since last 6 months. The house of the accused Bulen 

Das is nearby his house. He knows Bulen since his childhood.  Bulen 

also used to come to his shop. He denied that he has not stated 

before Police that the accuse persons used to do illegal business of 

timbers. Yesterday police has initiated a case against accused Bulen 

for threatening of witnesses by Bulen. He also denied that he had not 

stated truth before the Court today because of threatening by the 

accused. 

   During cross-examination by the learned counsel for the 

accused, PW 10 has stated that accused persons are not related to 
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him. The young people of village used to come to his shop. He has 

not stated falsely while answering the question of Ld.  Public 

Prosecutor. On the day of incident deceased had overdose of liquor. 

He has not stated any altercation between the deceased and the 

accused persons in the house of Sapna Payeng. He has not stated 

anything falsely before this Court today. He has stated only truth 

before this Court. 

 

19.  PW 11 Sri Latu Koch has stated that he knows the accused 

persons namely, Bulen , Putu and Krisha. He also knew the deceased 

Dhanpona Koch. On that day he along with Paban Bhuyan went to 

house of Sapna Payeng to have liquor at about 8 PM. They were 

having liquor in the courtyard of Smti Sapna Payeng. After half an 

hour all the accused persons came there for having liquor. At that 

time Dhanpona Koch came there in a drunken condition and started 

using slang language against the accused persons.  Police took his 

statement on 07.02.2015.   

  

  He denied that he has stated before police that when 

Dhanpona used bad words accused Bulen Koch by using force threw 

Dhanpona Koch near the tree and assaulted him  and thereafter he 

was assaulted by both the boys from Gormura. He also denied that he 

has stated before police that later on Bulen taking a lathi in his hand 

and by yelling that let him finish him (Dhanpuna) went ahead to beat 

Dhanpona, Dhanpona fled away therefrom. The house of accused 

Bulen is in his village. His house is 2 houses away from his house. He 

used to meet Bulen always. Bulen used to do labourer. He knows the 

accused since 2 years ago. He also used to meet other two accused 

persons. The house of Dhanpona Koch is 1 km away from  his house. 

He did not know about any FIR lodged by the complainant in the 
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Chariduar PS regarding the threatening the witnesses by the accused. 

He also denied that he has not seen the accused persons assaulting 

Dhanpona Koch in the courtyard of Sapna Payeng. It is also denied  

that as the accused persons are known to him, he deposed falsely to 

save the accused persons.  

 

  During cross-examination by the learned counsel for the 

accused stated that the accused persons are not related to him. He 

has not stated falsely while answering the question of Ld.  Public 

Prosecutor. On the day of incident deceased had overdose of liquor. 

He has not stated any altercation between the deceased and the 

accused persons in the house of Sapna Payeng. He has not stated 

anything falsely before this Court today. He has stated only truth 

before this Court. 

  

20.  PW 12 Niranjan Bhuyan, has stated that he knows the accused 

persons namely, Bulen, Putu and Krisha. The accused persons used to 

come occasionally in his house. The incident happened 1 year ago. On 

the day of the incident no one except his family members were there 

in his house. On the morning the accused persons were in his house. 

At that time the father-in-law of Dhanpona Koch also came there. 

When the father-in-law met the accused persons, he was also there. 

All the three accused persons came together to his house.    

  During cross-examination by Public Prosecutor stated that on 

the day of the incident no one except his family members were there 

in his house.   The distance between his house and Bulen house is ½ 

KM. Bulen is two years younger to him and he know him from 

childhood. The accused Krisna, Putu and Bulen used to stay in his 

house 1-2 times in a month. The accused persons have constructed 

his house. He denied that on the day of occurrence the persons came 
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to his house and he along with the accused persons purchased two 

bottles of wine. It is also denied that on the way he went to attain 

Nature call and the accused persons left him. He also denied that they 

used to illegal business of timber along with the accused. He also 

denied that he has falsely deposed before this Court today to save the 

accused persons.    

  During cross-examination by the learned counsel for the 

accused persons, PW 12 stated that Dhanpona is the son of his 

maternal aunt. He has no interest in speaking lie before this Court. 

Accused persons are not related to him. He has not stated falsely 

while answering the question of Ld. Public Prosecutor. He has not 

seen the accused persons assaulting the Dhanpona Koch. He has not 

stated anything falsely before this Court. He has stated only truth 

before this Court.  

 

21.  PW 13 SI Naren Sonowal, stated that On 07-02-2015 he was 

posted as Officer Incharge of Chariduar Police Station. On that day he 

received an FIR from Hirakjyoti Koch, S/O Moniram Koch of village 

Uttardharikati, PS chariduar and registered a case being Chariduar PS 

Case No. 14/2015 u/s 302/34 of IPC and he initiated the investigation 

himself. Ext. 2 is the FIR and Ext. 2(2) is his signature with note. 

About 10 minutes prior to receipt of FIR, the first informant came to 

the police station along with a deadbody of the deceased Dhanpuna 

Koch. He also made a GD Entry No. 131 dt. 07-02-2015 in the General 

Diary Entry. Thereafter, he conducted the inquest over the deadbody 

of Dhanpuna Koch and send the deadbody for post mortem 

examination. he also prepared an Inquest report in presence of 

witnesses and recorded the statements of the witnesses. Ext. 1 is the 

Inquest report and Ext. 1(3) is his signature. Ext. 4 is the dead body 

challan and Ext. 4(1) is his signature. Thereafter, on the same day he 
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went to the place of occurrence at Uttar Dharikati, in the court-yard of 

the house of Smti Swapna Payeng. He also drew the sketch map of 

the crime scene. Ext. 5 is the sketch map and Ext. 5(1) is his 

signature. In the place of occurrence he recorded the statement of 

four witnesses. On 09-02-2015 at about 6 p.m. all the three accused 

persons namely, Bulen Das, Krishna Tanti and Kiran @ Tutu Gogoi 

surrendered before him in the police station. He recorded their 

statements and forwarded them to Court on 10-02-2015. Later on he 

collected the post mortem report and after completion of investigation 

of this case, he laid chargesheet against all the three accused persons 

named above, u/s 302/34 of IPC. Ext. 6 is the charge sheet and Ext. 

6(1) is his signature.   

 

Ext. 7 is the case diary of GR Case No. 293/2015 and Ext. 7(1) 

is the relevant statement of witness Latu Koch u/s 161 of Cr.P.C and 

Ext. 7(2) is his signature. Ext. 7(3) is the relevant statement of 

witness Niranjay Bhuyan u/s 161 of Cr.P.C.   

 

  During cross-examination by the learned counsel for the 

accused, PW 13 stated that the GD Entry No. 131 dt. 07-02-2015 was 

made on the basis of verbal information received from one Rina Koch 

at 10.50 A.M. The FIR (Ext. 2) was received by him at 12.45 p.m. 

from one Hirakjyoti Koch. He reached the crime scene at 1.40 p.m. 

The crime scene is about 10 km away from the police station. He took 

the statement of witnesses Rina Koch, Hirakjyoti Koch and Tankeswar 

Koch at the police station itself before receipt of Ext. 2, FIR. 

  Witness Tankeswar Koch has not stated before him during 

investigation that “Rina informed me about the incident and she also 

called us to her house.”    
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  Witness Hirakjyoti Koch has not stated before him during 

investigation that “Dhanpuna told me about the names of Bulen, 

Krishna and Putu.”   

  Witness Pradip Saikia has not stated before him during 

investigation that “Swapna told me that the accused person along 

with two boys of Garhmara had beaten Dhanpuna.” 

 

  Witness Swapna Payeng has not stated before him during 

investigation that “she came to know from an old person that 

Dhanpuna Koch was assaulted by Bulen and another hailing from 

Garhmara.” 

 

  Witness Someswar Borah has not stated before him during 

investigation that “ Dhanpuna informed him that the accused persons 

have assaulted him”.  

 

  He denied that PW 10 Paban Bhuyan, PW 11 Latu Kich and PW 

12 Niranjan Bhuyan have not given statement as stated by him. 

 

  PW 13 in further examination-in-chief stated that on 07-02-

2015 he was working as O/C at Chariduar Police Station. On that day, 

at about 10.15 a.m. one Smti Rina Koch of Uttardharikati, W/O 

Dhanpuna Koch along with 3/ 4 persons came to Police station with a 

deadbody of her husband Dhanpuna Koch and verbally informed that 

on 05-02-2015 at about 7.30 p.m. her husband, while he was in duty 

at Jiabhorali Inspction Bunglow one Bulen Das from the same village 

and two others persons from Gormora village quarreled with her 

husband and brutally beat up by kicks and punches. On 06-02-15 her 

husband reported to her and on 07-02-2015 while he was brought to 

Chariduar Hospital for treatment he died on the way.   
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  After receiving this verbal information he conducted inquest on 

the deadbody of the deceased Dhanpuna Koch and he asked her to 

file a written FIR. He had made the GD Entry being GD No. 131 dt. 

07-02-2015 at about 10.15 a.m. Ext. 8 is the extract copy of GD Entry 

131 dt. 07-02-2015. In the case diary his signature is there below the 

copy of the GD Entry but today in Ext. 8 he has seen that below the 

extract copy of the GD Entry it has been written that Ananta Das had 

put his signature in the original GD Entry. In fact, this is an error 

because Ananta Das had never recorded the GD Entry. It was him 

only who had recorded the GD Entry.    

    

 

22. Learned counsel for the accused has submitted that the 

prosecution has failed to prove the case beyond any reasonable 

doubt. Firstly, all the non-official witnesses are their own persons so 

they are interested to convict the accused persons. Secondly, there is 

no any eye witnesses and thirdly the deceased nowhere made any 

oral dying declaration before anybody. Even some witnesses stated 

that the deceased stating that the accused persons badly assaulted 

him for which he suffered such a grievous injury but the statement 

was recorded in presence of any Magistrate. Besides, there is no any 

certificate to show as to his mental capacity to make statement. 

Under such circumstances, the accused persons are entitled to get the 

benefit of doubt. 

 

23. On the other hand, learned Public Prosecutor submitted that 

prosecution has ably proved the case beyond any reasonable doubt by 

way of (i) circumstantial evidence and (ii) oral dying declaration. 

Besides, the statements of PWs are corroborated to each other to 
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implicate the accused persons in the alleged offence. Under such 

circumstances, the accused persons are required to be convicted.  

24.  Keeping in mind, the rival submissions of learned defence 

counsel as well as learned Public Prosecutor, Sonitpur, I am going to 

dispose of the case as follows.    

 

25. Admittedly, in this case there is no any direct evidence. 

Besides, the witness Sri Latu Koch (PW 11) and Sri Niranjan Koch (PW 

12) are turned hostile. Here in the present case the alleged incident 

took place in the house of pW 6 Smt. Swapna Payeng. PW 6 Swapna 

Payeng stated that she know the accused Bulen but he saw the other 

two accused for the first time only on the date of the incident. The 

incident took place on or about 9 p.m. of 05-02-2015 while she was at 

her house. On that day, at about 7 p.m., Dhanpuna told her that he is 

going to his shop. The accused persons and two more other persons 

were smoking and “Jui Phuai” (warming near the fire) and they were 

talking regarding killing of Dhanpuna Koch. She came out of house 

and told them as she is staying alone in her house, do not fight here. 

Later on, she came to know from an old person that Dhanpuna Koch 

was assaulted by Bulen and two other persons hailing from Gormara. 

But the statement as to she came to know from an old person that 

Dhanpuna Koch was assaulted by Bulen and two other persons hailing 

from Gormara are contradictory as because the said witness make 

such statement before the I.O. Therefore that part of statement 

cannot be relied on. In regard to other persons that the accused 

person along with others were talking regarding killing of deceased 

but her statement is silent that they including the accused persons 

has killed the deceased. After hearing the said version of the accused 

persons she advised them that she was staying alone in her house so 
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they did not fight there. So, that statement cannot help the 

prosecution in proving the case.  

  PW 1, who is the wife of the deceased, is not the eye witness 

to the occurrence. She stated that at the time of going out by her 

husband he informed her that he will not return on that day. At 3 a.m. 

in the night on that day, her husband came to their house and 

knocked at the door and she opened the door. He was holding his 

hand on the stomach, when she asked what happened he informed 

her that his stomach is paining and he is getting urge from vomiting. 

He also vomited, there was blood in his vomiting. On next day she 

enquired him what happened, however, he did not tell her anything. 

On that day i.e. on 6th February her husband remained in the house. 

On 7th day of February, her husband told her that he should be taken 

to hospital, he called his brother Nijan and informed him that he was 

beaten up by some people. Then she asked her husband about the 

incident. Her husband informed him that Bulen, Krishna and Putul 

have beaten him. But the aforesaid statement that she was informed 

by her husband that the accused persons Bulen, Krishna and Putul 

have beaten him, has not stated to police though she made such 

statement in the court which is contradictory. Besides, she admitted in 

cross-examination that she did not inform the names of the accused 

to police as at that time she was knowing the name of one person i.e. 

Bulen, other two were not from their village. Therefore, the aforesaid 

statement of PW 1 cannot be relied on to help the prosecution.  

 PW 2 Sri Tankeswar Koch stated that the incident occurred in 

the time of Magh Bihu. The wife of deceased informed him that her 

husband is required to be taken to the Hospital and he should go their 

house. He was informed that accused Bulen, Putul and Krishna killed 

her husband on the day prior to that day. When they took Dhanpuna 



22 

to the hospital they were informed that Danpuna was brought dead to 

the hospital.   

 PW 3 stated that he came to know about the incident on 06-

02-2015 in the evening. Thereafter, he went to the house of Danpuna 

Koch. At that time Danpuna Koch was screaming in pain of stomach. 

He told him the names of present accused persons namely, Bulen, 

Krishna and Putu. Thereafter he went to the house of Bulen Das along 

with Someswar Borah and Nijan Koch. But he did not find Bulen in his 

house. Thereafter, he went to the house of Niranjan Bhuyan and 

found Bulen, Krishna and Putu. Someswar Borah asked the accused 

Bulen as to why they have assaulted his son and also told him that if 

his son had committed any fault, he could have been detained. Bulen 

told Someswar that it is good that his son is save, he would have 

killed him has not stated to police while his statement was recorded 

u/s 161 Cr.P.C. Therefore, the aforesaid statement is contradictory. 

This statement cannot be stated to be a minor contradictions, as such, 

cannot be relied on.  

 PW 4 and 5 stated nothing against the accused persons. PW 4 

stated that there was a hue and cry in the house of Swapna. Then he 

came out from his house. He saw Dhanpuna Koch was laying backside 

of his house and he told that he will die. Thereafter he left the place. 

Again PW 5 stated that at the relevant point of time he heard the 

voice of Junmoni Saikia shouted that “someone has killed”. Therefore 

she went to that place. On the next day she came to know from 

Junmoni Saikia and Swapna Payeng that Dhanpuna was beaten up 

last night. But her statement is silent who has killed the deceased or 

who has beaten up the deceased. Similarly, PW 7 stated that at the 

relevant point of time when she went to sleep after having dinner, she 

heard hue and cry outside then they came out. She heard that 

someone was shouting that he ought to have been killed. Then she 
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saw a person holding his abdomen fell in the back side of their house 

near a ditch dug by them for septic tank, then she along with her 

husband went near that person and turned his body and came to 

know that he is Dhanpuna Koch who told them that “Baideo I will not 

survive”. But she has not stated to police that “ On next day, she went 

to the house of Dhanpuna Koch where he informed her that Bulen and 

two other persons from Gormara have assaulted him. Next day she 

came to know that Dhanpuna expired.” Therefore, the aforesaid 

statement that deceased informed her that Bulen and two other 

persons from Gormara have assaulted him is contradictory and as 

such cannot be relied on.  

26. In view of the aforesaid statements, the so-called oral dying 

declaration made by the deceased cannot be relied on. The so-called 

dying declaration made by the aforesaid witnesses which suffered 

from infirmities cannot be the basis of conviction in his case.  

27. As stated above here in the present case, PW 10, PW 11 and 

PW 12 are turned hostile. The unhostile portion of their evidence no 

way supported the prosecution case. It has been held in State of 

Rajasthan Vs. Bhawani (2003) 7 SCC 291, where the Hon‟ble 

Supreme Court held that :  

     “The fact that the witness was declared hostile by 

the court at the request of the prosecuting counsel and 

he was allowed to cross-examine the witnesses, no 

doubt furnishes no justification for rejecting en bloc the 

evidence of the witnesses. But the court has at least to 

be aware that prima facie, a witness who makes 

different statements at different times, has no regard 

for truth. His evidence has to be read and considered as 

a whole with a view to find out whether any weight 

should be attached to the same. The court should be 

slow to act on the testimony of such a witness and, 
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normally, it should look for corroboration to his 

evidence. The High Court has accepted the testimony of 

the hostile witnesses as gospel truth for throwing 

overboard the prosecution case which had been fully 

established by the testimony of several eye witnesses, 

which was unimpeachable character. The approach of 

the High Court is dealing with the case, to say the least, 

is wholly fallacious”.   

28. In another case i.e. State of Bihar Vs. Laloo Prasad Yadav, 

reported in 2004 SCC (Cr.) 499, it has been held that – 

 “ Normally, when the Public Prosecutor requested for 

permission to put cross-question to a witness called 

by him, the court used to grant it. Here if the public 

Prosecutor had sought permission at the end of the 

chief examination itself, the trial court would have 

no good reason for declining the permission sought 

for. But the public prosecutor did not do so at that 

stage. Be that as it may, if the public prosecutor is 

not prepared to own the testimony of the witness 

examined by him, he can give expression of it in 

different forms. One of such forms is the one 

envisaged in section 154 of the Evidence Act. The 

very fact that he sought permission of the court soon 

after the end of the cross-examination, was enough 

to indicate his resolve not to own all what the 

witness said in his evidence. It is again open to the 

public Prosecutor to tell the court during final 

consideration that he is not inclined to own the 

evidence of any particular witness inspite of the fact 

the said witness was examined on his side. When 

such option is available to a public prosecutor, it is 

not a useful exercise for the Supreme Court to 

consider whether the witness shall again be called 
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back for the purpose of putting cross-question to 

him.”     

29. Coming to the present case, it appears that PW 10 Sri Paban 

Bhuyan who is the neighbour of the deceased stated that on 

07.02.2015. At about 8 PM he went to the house of Sapna Payeng 

along with Latu Das to have country liquor. When they were taking 

liquor the accused persons also came there and they also started 

taking liquor. At that time Dhanpona came to that place in an 

inebriated condition and started used bad language to the accused 

persons.  Later on they left that place.  Later on, they came to know 

there was an altercation. After the three days of the incident he came 

to know that Dhanpona Das has expired.  Then he turned hostile. 

Similarly, PW 11 also turned hostile. The unhostile portion of his 

evidence no way supported the prosecution case. Likewise PW 12 who 

also turned hostile. The unhostile portion of his evidence no way 

supported the prosecution case. But even then their evidence help the 

defence by which the benefit of such evidence is going to the accused 

not to the prosecution.  

30.  It has been held in Bhagaban Vs. State of Hariyana 

reported in 1976 SCR (2) 921 that- “there is no legal bar 

based on the testimony of the hostile witnesses if corroborated 

by other reliable witnesses”. 

31. Again it has also been held in Koli Lakhman Bhai 

Channa Bhai Vs. State of Gujrat, reported in AIR 2000 SC 

210 ; 2000 Crl.L.J. 408 that “evidence of hostile witness also 

can be relied upon to the extent to which it supports the 

prosecution version. Evidence of such witness cannot be treated 

as washed off the record. It remains admissible in the trial and 
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there is no legal bar to base his conviction upon his testimony if 

corroborated by other reliable evidence.” 

32. During trial, thirteen numbers of witnesses were examined on 

behalf of prosecution. Among thirteen witnesses as stated above, 

three are turned hostile. But the evidence of other witnesses no way 

implicates directly the accused persons in the alleged offence. 

Besides, there is no any other circumstantial evidence to infer that it is 

the accused persons who caused intentional injury to deceased as a 

result he was died.  

33.  In view of the aforesaid discussion, I am bound to hold that 

the prosecution has categorically failed to prove the alleged charge 

against the accused persons beyond any reasonable doubt and as 

such the accused persons are acquitted on benefit of doubt from the 

charge leveled against them and set them at liberty forthwith.  

34.   The liabilities of the bailors are hereby discharged.   

   Send back the GR Case record being No. 293/15 to the 

learned committal court along with a copy of this order. 

   Given under my Hand and Seal of this Court on this the 

29th  day of November, 2016.  

       

                                                                   (A.K. Borah) 
                                     Sessions Judge, 
                                     Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 
      (A.K. Borah) 

                  Sessions Judge, 
                                                 Sonitpur, Tezpur.                                                              
                                   

Typed by me.     

(R. Hazarika),Steno. 
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 A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W.1  -  Sri Rina Koch, 

  P.W.2  -  Sri Tankeswar Koch, 

  P.W. 3 -  Sri Hirakjyoti Koch,  

  P.W. 4 -  Sri Pradip Saikia, 

  P.W. 5 -  Sri Pallabi Das,  

  P.W. 6 -  Smt. Swapna Payeng, 

P.W. 7 -  Smt. Junmoni Saikia, 

P.W. 8 -   Dr. Tilak Bhattacharyya,   

P.W. 9-  Sumeswar Borah, 

P.W. 10-   Sri Paban Bhuyan  

P.W. 11-   Sri Latu Koch 

P.W. 12-   Sri Niranjan Bhuyan 

P.W. 13-   Sri Naren Sonowal, I.O 

Prosecution  Exhibit 

  Ext.1   - Inquest report 

  Ext.2    - FIR.  

  Ext.3  - Post mortem report 

  Ext.4   - Deadbody challan 

  Ext.5  - Sketch map 

  Ext.6  - Chargesheet 

  Ext.7  - Case diary of GR case 293/15 

    

 

                                                              ( A.K. Borah ) 
                                                             Sessions Judge , 

                                                            Sonitpur, Tezpur.  


